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CONSTRUCTI ON | NDUSTRY EMPLOYEE VERI FI CATI ON ACT - ENACTMENT

Act of COct. 7, 2019, P.L. 454, No. 75 ca . 43
An Act

Prohi biting the enpl oynent of unauthorized enpl oyees; requiring
construction industry enployers to verify the Social Security
nunbers of enpl oyees; and inposing penalties.

The Ceneral Assenbly of the Comonweal t h of Pennsyl vani a hereby
enacts as foll ows:

Section 1. Short title.

This act shall be known and may be cited as the Construction
I ndustry Enpl oyee Verification Act.

Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the context
clearly indicates ot herw se:

"Agency." An agency, departnent, board or comm ssion of the
Commonweal th or of a nmunicipality that issues a license for
pur poses of operating a business in this Comonwealth.

"Construction industry.” The industry which engages in the
erection, reconstruction, denolition, alteration, nodification,
custom fabrication, building, assenbling, site preparation and
repair work or nai ntenance work done on real property or prem ses
under a contract, including work for a public body or work paid
for from public funds.

"Construction industry enployer." As follows:

(1) An individual, entity or organization in the
construction industry, which:
(i) transacts business in this Comopnweal th; and
(11) enploys at |east one enployee in this
Conmonweal t h.
(2) The termincludes a staffing agency that supplies
workers to a construction industry enpl oyer.

"Departnent."” The Departnent of Labor and Industry of the
Conmonweal t h.
"Enploy." To enter into an enpl oyer-enployee relationship with

an individual or to use a contract, subcontract or exchange wth
an individual to obtain |abor.

"Enpl oyee.” An individual who has entered into an enpl oyer-
enpl oyee relationship with a construction industry enpl oyer or
enters into a contract, subcontract or exchange wth a
construction industry enployer to provide |abor.

"Enpl oyer." A construction industry enpl oyer.

"E-Verify program" The Internet-based program adm ni stered by
the United States Departnment of Honeland Security and the United
States Social Security Adm nistration which allows enployers to
verify an enpl oyee's work-authorization status. The term i ncl udes
any successor program

"License." As follows:

(1) A permt, certificate, approval, registration, charter
or simlar formof authorization that is required by |aw and

i ssued by an agency for the purposes of:

(1) operating a business in this Comopnwealth;
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(ii1) conducting operations in the construction
i ndustry; or
(ti1r) conpleting a specific construction project.
(2) The termincludes articles of incorporation and
donmestic or foreign entity registrations under 15 Pa.C. S.
(relating to corporations and uni ncorporated associ ations).
(3) The term does not include a professional or

occupational license or certificate granted to an individual to
engage in a profession or trade. _ _ _
"Subcontractor.” A person regardless of tier, including, but

not limted to, a staffing agency that supplies workers to a
construction industry enployer under a contract. The term shal
not include persons that are material suppliers for a project.

"Unaut hori zed enpl oyee.” An individual who does not have the
| egal right or authorization under Federal law to work in the
United States.

Section 3. Prohibited enpl oynent.

(a) Prohibition.--An enployer may not know ngly enploy an
unaut hori zed enpl oyee.

(b) Verification.--On and after the effective date of this
section, each enployer who hires an enpl oyee shall verify the
enpl oynent eligibility of the enpl oyee through the E-Verify
program and shall keep a record of the verification for the
Furation of the enployee's enploynment or three years, whichever is

onger .

(c) Staffing agencies.--1f a staffing agency supplies workers
to multiple industries, subsections (a) and (b) shall only apply
to workers supplied for the construction industry.

Section 4. Procedures, presunptions and defenses.

(a) Conplaints.--A conplaint about a violation of section 3(a)
may be submtted to the departnment. The departnent shall have the
authority to investigate conplaints under this act. Pursuant to an
i nvestigation of a conplaint, the departnent may:

(1) Enter and iInspect the place of business or place of
enpl oynent of any enpl oyer of enpl oyees in any occupation in
this Cormonweal th at any reasonable tinme for the purpose of
exam ning and inspecting records of the enployer that in any
way relate to conpliance with this act.

(2) Copy any or all records as the departnent may deem
necessary or appropriate.

(3) Require froman enployer full and accurate statenents
inwiting, at such tines as the departnent may deem necessary,
of the work authorization verification process for al
enpl oyees in the enployer's enpl oynent.

(4) Interrogate persons for the purpose of ascertaining
whet her an enpl oyer has conplied wth this act.

(b) Form--The departnent shall prescribe a conplaint formfor
an individual to allege a violation of section 3(a). An individual
who know ngly provides naterially false information in a conpl ai nt
formunder this subsection shall be subject to punishnment under 18
Pa.C.S. 8§ 4904 (relating to unsworn falsification to authorities).

(c) Duty to investigate.--Upon receipt of a conplaint on a
prescribed conplaint formalleging that an enpl oyer know ngly
enpl oys an unaut hori zed enpl oyee, the departnent shall investigate
whet her the enpl oyer has violated section 3(a) if all the
i nformation required to conplete the form has been provided,

i ncludi ng the name of the person filing the conplaint.
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(d) Authority to investigate.--The departnent may investigate
a conplaint that is not submtted on a prescribed conplaint form
I ncl udi ng an anonynous conpl ai nt.

(e) Prohibition.--The departnment may not investigate a
conplaint that is based solely on race, color or national origin.

(f) Verification.--If investigating a conplaint, the
departnent shall verify the work authorization of the alleged
unaut hori zed enpl oyee with the Federal Governnment under section
642(c) of the Illegal Immgration Reformand | nmm grant
Responsibility Act of 1996 (Public Law 104-208, 8 U.S.C. 8§ 1373
(c)). A Cormmonwealth or local official may not attenpt to
i ndependent|ly make a final determ nation on whether an
unaut hori zed enpl oyee is authorized to work in the United States.

(g) Notification and action.--1f, after an investigation, the
departnent determ nes that the all eged enpl oyee is an unauthori zed
enpl oyee, the departnment shall do all of the follow ng:

(1) For a first violation, the departnent shall issue a
warning letter detailing the violation and inform ng the
construction industry enployer of the provisions of this act.
Not wi t hst andi ng paragraph (2), a violation by a construction
I ndustry enpl oyer that occurs 10 years or nore after a prior
viol ation shall be deened a first violation. The foll ow ng
shal | apply:

(i) The departnment nay not issue a warning letter if
the enpl oyer denonstrates that the enploynent eligibility
of the unauthorized enpl oyee was verified in good faith
EB;ough the E-Verify programin accordance with section 3

(ii) After the issuance of a warning letter, the
enpl oyer shall verify in witing to the departnment within
10 busi ness days that the enployer has term nated the
enpl oynent of each unauthorized enployee in this
Commonweal th. If the enployer fails to provide such
verification, the violation shall constitute a second
violation, and the departnment shall nmake a referral to the
Attorney Ceneral under paragraph (2).

(ti1) The enployer nay appeal the issuance of the
warning | etter under the provisions of 2 Pa.C. S. (relating
to adm nistrative | aw and procedure).

(2) For a second or subsequent violation, the departnent
shall refer the case to the Attorney Ceneral for enforcenent.
The Attorney General shall bring an action against the enpl oyer
in the county where the unauthorized enployee is or was
enpl oyed by the enployer. The Attorney CGeneral shall not bring
an action agai nst an enployer for a violation that occurred
before the effective date of this section.

(h) Expedited action.--Upon docketing, the court shal
expedite the action, including assigning the hearing at the
earliest practicable date.

(i) Determnation.--1n determ ning whether an enpl oyee is an
unaut hori zed enpl oyee, the court shall consider only the Federa
Government's determi nati on under section 642(c) of the Illega

I mmigration Reformand | nm grant Responsibility Act of 1996. The
Federal Governnent's determ nation shall create a rebuttable
presunpti on of the enployee's status. The court nay take judicial
noti ce of the Federal Governnent's determ nation and nmay request
the Federal Governnent to provide automated or testinonial
verification under section 642(c) of the Illegal Immgration

Ref orm and | mm grant Responsibility Act of 1996.
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(j) Rebuttable presunption.--Proof that the enployer verified
t he enpl oynent aut hori zation of an enpl oyee through the E-Verify
program shal|l create a rebuttable presunption that an enpl oyer did
not know ngly enpl oy an unauthorized enpl oyee.

(k) Affirmative defense.--For the purposes of this section, it
shall be an affirmative defense if the enpl oyer denonstrates that
it has conplied in good faith with section 274A(b) of the
I mm gration and Nationality Act (66 Stat. 163, 8 U.S.C. § 1324a
(b)). An enployer shall be considered to have conplied with
section 274A(b) of the Imm gration and Nationality Act,
notwi t hstandi ng an i sol ated, sporadic or accidental technical or
procedural failure to neet the requirenents, if the enployer
establishes a good faith attenpt to conply with section 274A(b) of
the Imm gration and Nationality Act.

Section 5. Penalties and renedi al orders.

(a) Oder.--Upon a finding of a violation under section 3(a)
pursuant to an action brought by the Attorney General under this
act, the court shall order all of the follow ng:

(1) The enployer to termnate the enploynment of each
unaut hori zed enpl oyee.

(2) The enployer to a three-year probationary period for
each business | ocation where the unauthorized enpl oyee
performed work. During the probationary period the enpl oyer:

(i) shall file quarterly reports with the depart nent
of each new enpl oyee who is hired by the enployer at the
busi ness | ocation where the unauthorized enpl oyee perforned
wor k; and

(1i) may not know ngly enploy an unauthori zed

enpl oyee.

(3) The enployer, within five business days, to verify in
witing to the departnent that the enpl oyer has term nated the
enpl oynent of each unauthorized enpl oyee in this Conmonweal t h.

(4) Agencies to suspend each license that is held by the
enpl oyer if the enployer fails to tinmely subnit the
verification. Each license that is suspended under this
par agr aph shall remain suspended until the enployer conplies.
Not w t hst andi ng any other law, on filing of the verification,
each |icense shall be reinstated i medi ately by the appropriate
agency. For the purposes of this paragraph, a license that is
subj ect to suspension under this paragraph shall include each
license that is held by the enployer specific to the business
| ocati on where the unauthorized enpl oyee perfornmed work. If the
enpl oyer does not hold a license specific to the business
| ocat1 on where the unauthorized enpl oyee performed work, the
court shall order suspension of each license that is held by
the enpl oyer pertaining to operations anywhere within this
Conmonweal t h.

(b) Duration.--The followi ng shall apply:

(1) For a second violation of section 3(a), the court may
order the agency to suspend each |icense described under
subsection (a)(4) that 1s held by the enployer for a period not
to exceed 30 busi ness days.

(2) For a subsequent violation of section 3(a) or a
violation occurring during a three-year probationary period
under subsection (a)(2), the court shall order suspension for a
termnot |ess than one year up to the permanent revocation of
each |icense.
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(c) Factors.--1n determ ning whether to order suspension or
the duration of a suspension, the court shall consider the
foll ow ng factors:

(1) The nunber of unauthorized enpl oyees enpl oyed by the
enpl oyer.

(2) Any prior msconduct by the enployer.

(3) The degree of harmresulting fromthe violation.

(4) Wether the enployer nmade good faith efforts to conply
with any applicable requirenents.

(5) The duration of the violation.

(6) The role of the directors, officers or principals of
the enpl oyer in the violation.

(7) Any other factors the court deens appropriate.

(d) Suspension and reinstatenent fees.--Nothing in this act
shal | prohibit an agency from chargi ng any applicable fee for the
suspensi on or reinstatenent of a |license.

Section 6. Protection fromretaliation.

(a) Ceneral rule.--It shall be unlawful for a construction
i ndustry enpl oyer to discharge, threaten or otherwi se retaliate or
di scri m nate agai nst an enpl oyee regardi ng conpensati on or other
ternms or conditions of enploynent because the enpl oyee:

(1) participates 1n an investigation, hearing or inquiry
hel d by the Secretary of Labor and Industry or any other
governnmental authority under this act; or

(2) reports or nmakes a conplaint regarding the violation
of this act to a construction industry enployer or governnental
authority.

(b) Actions.--

(1) An enployee who suffers retaliation or discrimnation
in violation of this section may bring an action in a court of
common pleas in accordance with established civil procedures of
t his Commonweal t h.

(2) The action nust be brought within three years fromthe
date the enpl oyee knew of the retaliation or discrinnation.
(c) Relief.--1f an enployee prevails in an action commenced

under this section, the enployee shall be entitled to the
following relief:

(1) Reinstatenent of the enployee, if applicable.

(2) Restitution equal to three tinmes the anmount of the
enpl oyee' s wages and fringe benefits calculated fromthe date
of the retaliation or discrimnation.

(3) Reasonable attorney fees and costs of the action.

(4) Any other legal and equitable relief as the court
deens appropri ate.

Section 7. |Imunity and conpliance.

(a) Imunity.--A construction industry enployer that relies in
good faith on the E-Verify programto verify enpl oynent
eligibility of new enpl oyees under this act shall have no
liability to an individual who is not hired or who is discharged
fromenployment if incorrect information has been provided to the
construction industry enpl oyer.

(b) Contractor and subcontractor conpliance. --Except as
provided in subsection (c), nothing in this act nmay be construed
to render a contractor responsible for a violation of section 3(a)
by a subcontractor or a subcontractor responsible for a violation
by anot her subcontractor.

(c) Ceneral contractor responsibility.--A contractor shall not
be considered in violation of section 3(a) when a subcontractor
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has knowi ngly enpl oyed an unaut hori zed enpl oyee, if the contractor
has done the foll ow ng:

(1) Required conpliance with this act in the contract with
t he subcontractor, including providing for the term nation of
the contract upon court-ordered sanctions for a violation of
this act by the subcontractor.

(2) Obtained witten verification fromthe subcontractor
that the subcontractor is aware of the provisions of this act
and i s responsible for conpliance.

Section 8. Effective date.
This act shall take effect in one year.



